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difference which has, to a large extent, disappeared, under the influence of modem 
statutes. 

This change in the law cannot be laid altogether at the door of the present 
court. It has been accomplished gradually by a long course of judicial dicta, of 
which this decision is but the logical outcome. One judge a long time ago said 
that the law ought to require all seals, whether actual seals or mere scrolls, to be 
acknowledged in the body of the instrument, and his colleagues agreed with him. 
In the course of time other judges expressed the same opinion, extra-judicially — 
and then others — wilh the hint thrown out that if called on to pass upon the 
question, they would so decide it. All that the present court has done is to relieve 
the uncertainty by declaring that the law is so. And if the court says so, it is so, 
and there's an end of it. The rule is an excellent one, and barring our prejudice 
against the manner of its accomplishment, we heartily concur in its wisdom. 

Now that the way is clear, and the modern crook ingenious, the courts should 
enact that checks must be written in ink and on safety paper. 



Thom's Ex' ok v. Thom.* 

Supreme Court of Appeals : At Richmond. 

December 2, 1897. 

1. Tkust Estate for Life — Remainder over in fee — Purchase of remainder by lije 
tenant — Consent of trustee — Commissions of trustee. Where property, real and 
personal, has been devised and bequeathed to a trustee to invest in interest- 
bearing bonds, and pay the interest and dividends thereon to three persons 
during their joint lives, and to the survivors and survivor of them during 
their lives or the life of the survivor, and the remainder in fee is given to a 
third person — none of said legatees and devisees being under disability — the 
remainderman may sell his estate in remainder to the three life tenants and 
thereby terminate the trust created by the will, without the assent of the 
trustee, and the trustee will be compelled to pay and deliver the estate to the 
purchasers. The appellant being both executor of the will and trustee there- 
under, and having been fully compensated for his services, is not entitled to a 
commission of live per cent, on the whole estate, as trustee, in addition to 
what he received as executor. 

Appeal from a decree of the Corporation Court of the city of 
Fredericksburg, pronounced November 27, 1895, in a suit in chancery 
wherein the appellees were the complainants, and the appellant was 
the defendant. Affirmed. 

The testatrix died in June, 1894, and the bill in this case was filed 
in July, 1895. The bill charged amongst other things that the 

* Reported by M. P. Burks, State Reporter. 
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executor had not filed any inventory of the estate, and it prayed that 
he might be required to file such inventory, and to settle his account 
as executor and trustee. The inventory was filed, and the account 
was settled by a commissioner of the court. The commissioner allowed 
the executor a commission of five per cent, on the whole estate. A 
special statement was also made in which the commissioner stated that 
if the trust was terminated, the executor should also be allowed 
the present value of the commissions he would have received on in- 
terest and dividends. This was ascertained to be $401.17. The 
complainants made no objection to this. On the contrary, a paper 
signed by them was filed by the commissioner, in which they agreed 
that he should receive on that account the sum of $400. The 
defendant, however, who was both executor of the will and trustee 
thereunder, excepted to the report of the commissioner because he was 
not allowed the same commission as trustee as had been allowed him 
as executor. This exception the trial court overruled. The other 
facts sufficiently appear in the opinion of the court. 

Little & Little and Beverly T. Crump, for the appellant. 

W. S. White and Leake & Carter, for the appellees. 

Harrison, J., delivered the opinion of the court. 

Miss Mary Thorn died in June, 1894, leaving the following will: 

"I, Mary Thorn, of the City of Fredericksburg and State of Virginia, do make 
this my last will and testament revoking all other wills at any time made by me. 

"First. I give and devise to my executor hereinafter named all my estate of 
every kind and description upon trust, to take possession of and invest said estate 
in good and safe interest bearing bonds or other securities, and to pay the interest, 
dividends, and profits arising from the same annually to my three nieces, Nannie 
S. Goodwin, Betty C. Goodwin and Janet Goodwin, in equal portions, during their 
joint lives, and at the death of any one of my said nieces, then to pay the said 
interest, dividends and profits to the survivors equally during their joint lives, 
and at the death of either of said survivors to pay the said interest, dividends and 
profits to the survivor during her life, and at the death of the survivor, I give the 
remainder of my estate to my nephew, Bernadino E. Thorn, of Cerulean Springs, 
Trigg, Co., Kentucky, in fee simple. 

"Secondly. Out of the income derived from my said estate I request my said 
nieces and the survivors and survivor as aforesaid, to contribute annually to St. 
George's Episcopal Church, of Fredericksburg, Virginia, the sum of twenty dol- 
lars, and to the contingent fund of the Diocese of Virginia, three dollars annually, 
and to the Female Charity School of said Church of Fredericksburg, Va., two 
dollars annually, making a total of twenty-five dollars annually. 
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" Thirdly. I hereby appoint and constitute Wm. A. Little, Jr., executor of this 
my last will and testament. 

" Witness my hand this 26th day of February, in the year of our Lord' 1891. 

Mary Thom." 

In June, 1895, the beneficiaries named in the will entered into a 
contract in writing by which the nephew, Bernadino E. Thom, agreed 
to sell his interest in the estate as remainderman to the three life ten- 
ants for the sum of $1,500, and further agreed that the life tenants 
should institute suit in his name and theirs in the proper court asking 
for a ratification of the contract and a settlement of the account of 
Wm. A. Little, Jr., executor and trustee, and further asking for a sale 
of so much of the personal estate passing under the will as might be 
necessary to pay the remainderman the $1,500 agreed upon. 

Thereupon the bill in this case was filed asking that this contract be 
carried out, and that all the residue of the estate after paying costs of 
administration, &c. , should be turned over to the three female com- 
plainants in joint and equal right. 

The executor and trustee filed his answer to the bill admitting the 
facts alleged, but denying the right of the beneficiaries to terminate 
the trust created by the will in the manner proposed by their contract, 
contending that the purpose and object of the testratrix would be 
thereby defeated. 

After certain accounts were taken the court entered a decree afford- 
ing the relief prayed for, and it is from this decree that the executor 
and trustee has appealed. 

We entertain no doubt of the propriety of granting the relief asked 
in this case by the complainants in the court below. 

We express no opinion as to how far one has the power to give the 
whole beneficial and equitable interest in an estate to persons who are 
under no disability, and at the same time to restrict their power to 
dispose of it where clear and apt language is employed to carry out 
such a purpose. In this case there is no attempt by the testratrix to 
fetter or restrain the objects of her bounty in any way. So far as any 
inhibition in the will is concerned, either of the beneficiaries has full 
power to sell his or her equitable interest in the estate at any time. 

The will contains a simple direction that the executor shall invest 
the estate and pay over the interest accruing thereon to the three 
female complainants, and to the survivor of them, during their joint 
lives, and at the death of the survivor to turn the corpus over to the 
complainant, Bernadino E. Thom. The only reason apparent on the 
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face of the will for keeping the estate in the hands of the executor as 
trustee is to preserve the corpus for the benefit of the remainderman. 
There is no intimation that the beneficiaries are under any incapacity, 
legal or otherwise, which would prevent any one of them from manag- 
ing his or her own property. Considered collectively the complainants 
are the real and substantial owners of the estate, and under the terms 
of the contract filed with the bill Bernadino E. Thom has sold his 
interest as remainderman to the three female life tenants, who have 
thus become the owners of the entire estate. The parties had a right 
to make this contract, and it is reasonable and just that it should be 
carried out in conformity to the desire in which they all unite. 

It is assigned as error in the petition for appeal that the court erred 
in not allowing appellant a commission of five per cent, upon the 
entire estate passing into his hands, as trustee, in addition to the five 
per cent, allowed him as executor. This ground of error was not 
pressed in argument, and we do not understand it to be seriously relied 
on. If it were, it could not be sustained, as the record shows that 
appellant has been fully compensated. 

There is no error in the decree complained of to the prejudice of 
appellant, and it is affirmed. Affirmed. 

NOTE. — The appellant insisted that the scheme of the testatrix could not be 
broken up by the private arrangement of the devisees and legatees, and relied 
upon -Bass v. Scott, 2 Leigh, 356, as settling the question. In that case the devise 
was to trustees "in trust for the equal use and benefit of his (testator's) sisters, 
Betsy Farmer, Kitty Farmer, Polly Bass and Patrick Radcliffe, and their heirs 
forever, to be managed as the trustees should think most conducive to the interest 
of the parties." Two of the sisters were married women. The four sisters and 
the husbands of the two who were married filed a bill claiming that they were 
owners in fee of the property devised, and asked to have it conveyed and delivered 
to them. The court, however, held that the Virginia statute of uses had no ap- 
plication to uses created by will, and refused to require the trustee to convey and 
deliver the property to them. The court concedes the power of courts of chan- 
cery to compel a trustee to convey the legal title to the cestui que trust in proper 
cases, but observed that "this power is to be exercised according to a sound dis- 
cretion ; and the court ought to refuse to exercise it, when, as in the present case, 
it was manifestly the intention of the testator, that the management of the prop- 
erty should be at the discretion of the trustees, and not of the cestui que trust." 
The same view of the Virginia statute of uses seems to have been taken in Jones 
v. latum, 19 Gratt. 720, 733, and Bass v. Scott is cited with approval. Mr. Leigh, 
however, in his note to .Bass v. Scott, 2 Leigh, at page 359, intimates it as his 
opinion that the court went too far in the language used in Bass v. Scott, and sug- 
gests that if the trustee is not invested with any discretion or control, and the 
devise is to one to the use of another, simply and generally, then the Virginia 
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statute of uses would apply. The Virginia statute of uses is the same now as it 
was when Bass v. Scott was decided. See sec. 2426 of Code, and 1 Bev. Code, 
ch. 99, sec. 29, p. 370. We cannot see that the mere fact that some of the bene- 
ficiaries in Bass v. Scott were married women would alter the case. This could 
not affect the rights of the others. 

As the devise in Bass v. Scott was for the benefit of the sisters and their heirs 
forever, and the court held that the sisters took a fee in the real estate and the 
absolute property in the personalty, it is not very clear when the trust was to 
terminate, and this seems to have occurred to the court, for the opinion concludes 
by "reserving a right to the parties to apply to the court, from. time to time, for 
farther directions, which future events may render necessary, or proper; for it 
would be premature to give any opinion, at present, as to the powers which the testator's 
sisters, or their husbands, may have over their equitable interests." (Italics ours. ) 

The trust in the principal case is simply to invest, and then to pay the income 
to the life-tenants. None of the life tenants labor under any disability, nor is 
there any restriction on their use and enjoyment of the estates given. They have 
acquired the remainder in fee and thus have the full beneficial ownership of the 
entire estate. However much the principal case may resemble Bass v. Scott, we 
believe the court has taken the proper view, and that the decision is right. 

The opinion in the principal case suggests a question of great interest: How far 
can one give the whole beneficial and equitable interest in an estate to a person 
under no disability, and at the same time restrict his power to dispose of it, or 
exempt it from liability for his debts? It is generally conceded that where the 
estate given is an estate in fee, legal or equitable, or a legal life estate the power 
to alien and liability for debts are incidents which cannot be taken away. Such 
provisions are deemed to be against public policy. But where the estate given is 
an equitable life estate, the authorities are by no means harmonious as to the power 
to restrain alienation, or exempt the property from the payment of the donee's 
debts. All of the authorities are collected and the subject discussed in a masterly 
manner by Prof. John Chipman Gray, of Harvard University, in his "Restraints 
on Alienation," published in 1883. The English authorities, as shown by Professor 
Gray, are against such restraints and exemptions, and of all the American States 
which had then passed on the subject only two — Pennsylvania and Massachusetts — 
favored them. The Supreme Court of the United States, however, in Nichols v. 
Eaton, 91 U. S. 716, concurred with the minority and upheld such exemptions. 
We have not the means of ascertaining accurately what has been the course of 
decision since the publication of Professor Gray's book, but it seems that Ken- 
tucky has joined the majority of her sister States ( Haycraft v. Bland, 9 L. B. A. 
599), and that Missouri, Maryland, Mississippi and Virginia have joined the mi- 
nority, and upheld the restraints and exemptions. Lampert v. Haydel, 96 Mo. 
439; Smith v. Towers, 69 Md. 77; Leigh v. Harrison, 18 L. R. A. 49; Qarland v. 
Garland, 87 Va. 578. The tendency seems to be to follow the Supreme Court of 
the United States. 

Nearly all of the Virginia cases which have refused to subject equitable 
life estates to the payment of the debts of the life tenant have been cases of 
blended trust — where the life tenant had no separate, distinct interest or estate 
which he could alien, or subject to the payment of his debts. Such were Mark- 
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ham v. Guerrant, 4 Leigh, 279 ; Nickell v. Handley, 10 Gratt. 336 ; Johnston v. Zane, 
11 Gratt. 552, and Brown v. Lambert, 33 Gratt. 256, 264-6. 

Nickell v. Handley, supra, was a trust for the benefit of a woman and her chil- 
dren. She contracted debts and her creditors sought to subject her interest in the 
trust-subject to the payment of her debts. A majority of the court was of opinion 
that neither she nor her creditors could destroy the trust, and that she had no such 
separate interest as she could demand, or her creditors subject. The court says, 
however, that if there was a surplus after providing a support for her and the 
children it should be divided between them " and her portion held subject to the 
payment of her debts." Moncure, J., dissented from the opinion of the court as 
to the character of the interest acquired by the mother, and in speaking of the 
continuance of a life interest in her, says "the continuance of the interest and its 
exemption from liability for the debts of the owner, is a legal impossibility." 

Morris v. Morris, 33 Gratt. 51, 74, was decided by a divided court. Staples, J., 
in delivering an opinion concurred in by Christian and Burks, JJ., uses this lang- 
uage: 

" I do not cite these authorities for the purpose of showing, nor do I mean to 
assert, that the owner of property may grant it to another in fee, and at the same 
time impose such restrictions upon the donee as will deprive the latter of the jus 
disjxmendi, or prevent the property from being taken for his debts. Upon that 
question there is nothing in the present case calling for an expression of opinion. 
All I mean to say is that the owner may undoubtedly grant his property to his off- 
spring or other person without exposing his bounty either to the debts or the 
imprudence of the beneficiary. That this may be done by creating trust estates is 
shown by the authorities already cited." 

In the subsequent case of Cump v. Cleary, 76 Va. 140, 144, Judge Burks, after 
referring to some of the authorities to the effect that the founder of a trust might 
provide that the estate given should not be aliened by the beneficiary, nor subject 
to his debts, says : " I express no opinion upon the soundness of these decisions, 
because it is not necessary to do so in the present case." 

In Oarland v. Garland, 87 Va. 758, the court in effect holds that an equitable 
life estate may be given without liability for debts of the donee. This doctrine 
was strenuously opposed by able counsel, but the court cites with approval 
Nieholls v. Eaton, supra, and Broadway National Bank v. Adams, 133 Mass. 170 
and says: "The reasoning of these cases commends itself to our judgment and 
fully establishes the validity of this trust." 

In a recent case ( Young v. Easlcy, 94 Va., at page 197), Judge Cardwell, speak- 
ing for the court, uses this language : " If it be conceded that the doctrine main- 
tained in Garland v. Garland is now the rule in this State," it does not apply, &c. 
In view of this implied doubt, and the contest going on in the courts throughout 
the United States over this question, the statement in the opinion in the principal 
case that " we express no opinion" on this question seems significant. 

To those who desire to examine the question further we commend Gray's "Re- 
straints on Alienation" and Mebane v. Mebane (N. C. ), 44 Amer. Dec. 102, on 
the one side, and Nieholls v. Eaton, supra, and Leigh v. Harrison (Miss.), supra, on 
the other. 

Johnston v. Zane, 11 Gratt. 552, is an interesting and instructive case of blended 
trust. M. P. Burks. 



